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PHYSICIAN’S LIABILITY POLICY 


A policy was issued by an insurance company to a physi- 
cian, wherein it was agreed that said company would indem- 
nify the physician against loss from claims for damages “on 
account of any malpractice, error or mistake committed” by 
the assured. A patient brought an action against the assured 
for damages alleging that the assured had expressly agreed, 
for a stated consideration, to remove certain markings from 
the patient’s face, but that he had failed so to do. The patient 
claimed that, by reason of the physician’s violation of the 
agreement, he was disfigured to his damage. In the course 
of the trial, plaintiff amended his action to add a count based 
on malpractice, but a cause of action on that count was held 
to be barred by the statute of limitations. 


The insurance company notified the assured that it was 
not liable if the action was based upon any contract or specific 
agreement with the patient; but when the physician denied 
that there was any such agreement, it agreed to defend the 
action without waiving its rights. Judgment was in favor of 
plaintiff, but was reversed because of an error in the court’s 
charge. On the second trial, the insurance company refused 
to defend and the physician settled the suit. 


Action Against Insurer 


The assured then brought this action to recover the amount 
expended in settlement of the suit, including the expenses of 
trial, from the insurance company, but liability was denied on 
the ground that the judgment was based on a breach of a 
contract to cure. In Safian v. Aetna Life Insurance Com- 
pany, reported at {| 300,447, the New York Supreme Court, 
Appellate Division, First Department, held that the basis of 
non-liability was not that the coverage was voidable by a 
breach of a condition of the policy, but that no insurance 
policy was ever issued covering a cause of action based upon 
a breach of contract to cure. The coverage extended only to 
malpractice, error or mistake. The court holds that such a 
coverage is clearly distinguishable from coverage for breach 
of contract. 


Dissenting Opinion 


In a dissenting opinion, one of the judges points out that 
the action based upon an alleged breach of contract was in 
fact predicated upon a mistake or error made by the physician 
in treating his patient and that, therefore, the claim is one 
against which the insurance company had agreed to indemnify 
the physician. 
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January 2, 1941 


% FIRE AND CASUALTY % 


Advancement of Loan—Excess Coverage.—The advancement 
of the amount of the loss as a loan under policies which 
stated that they were only for excess coverage did not 
amount to an assumption of the liability for the loss and 
the insurer whose policy was one of primary insurance 
could not avoid liability, the loss clearly being covered by 
said policy. The loss occurred through a robbery at Ot- 
tawa, Illinois. (First Natl. Bank of Ottawa v. Lloyd’s, of 
London; Burns v. First Natl. Bank of Ottawa et al.; First 
Natl. Bank of Ottawa v. Burns, U. S. C. C. A., 7th C.) 


7 300,442. 


Explosion—Res Ipsa Loquitur.—Judgment in favor of plain- 
tiff who was injured when gas pipes underneath the cabin 
which she occupied exploded was reversed and dismissed 
as to the gas company which furnished gas to the pipes, 
but was reversed and a new trial granted as against the 
owner and operator of the cabin which had exclusive con- 
trol of the cabin and premises. (Loos v. Mountain Fuel 
Supply Co. et al., Utah Supreme Ct.). . .] 300,443. 


Retaliatory Tax.—A tax assessed in Kansas against a corpo- 
ration whose domicile was Texas which was equal to the 
amount which would have been assessed in Texas against 
a Kansas corporation doing business under similar circum- 
stances was proper. (Employers Casualty Co. v. Hobbs et al., 
Kan. Supreme Ct.).. . | 300,444. 


Transfer of Insurance on Real Property.—Jury’s finding that 
insurer and its agent had waived requirement that rider 
must be attached to policy to show transfer of real prop- 
erty and insurance thereon was supported by the evidence. 
Ray et al. v. Canton Co-operative Fire Ins. Co. et al., N. Y. 
upreme Ct., App. Div.).. .] 300,445. 


Mortgagee’s Lien on Insurance Proceeds.—The mortgagee’s 
equitable lien on the proceeds of insurance on mortgage 
roperty is effective as against the insurer where the insurer 
basen, or should know, of the mortgagee’s rights. (Robin- 
son v. Breuninger, Kan. Supreme Ct.).. . {| 300, 


% NEGLIGENCE % 
(Other than Automobile) 


Product Liability.—Plaintiff recovered a judgment for injuries 
sustained as the result of drinking a bottled beverage con- 
taining a decomposed spider, the court stating that the rule 
of res ipso loquitur was applicable to the facts of this case. 
(Coca Cola Bottling Co. v. Kerlee, Tex. Ct. of Civ. App.) 


.. 401,877. 


Glass in Bottled Beverage.—Plaintiff sustained injury as the 
result of swallowing a piece of glass alleged to have been 
contained in a bottle of “Coca Cola” bottled by defendant 
bottling company and sold at retail to plaintiff by another 
defendant. The court entered judgment for plaintiff against 
the bottling company, holding that there was evidence 
from which the jury could infer that the “Coca Cola” was 
bottled and sold by defendant company, that glass was left 
in the bottle by defendant’s servants, and that defendant 
was guilty of negligence. (Sullivan v. Henry et al., Tenn. 
Cr. ten) . . 401,878. 


Landlord and Tenant.—In a suit brought by plaintiffs, husband 
and wife, to recover damages caused when plaintiff wife 
was injured as the result of slipping on a step leading from 
the porch into the inner hallway of a building in which 
she was a tenant, judgment was entered for defendant land- 
lord. (Balastiere v. Lovecchio, N. Y. Supreme Ct., App. 
Div.) . . .] 401,866. 


Prospective Purchaser Injured.—Plaintiff, a prospective pur- 
chaser of a home, brought an action against defendant to 
recover damages for injuries sustained when he stepped 
through an iron grating situated on defendant’s premises, 
which were for sale. The court denied a recovery, holding 
that plaintiff failed to establish actionable negligence on 
the part of defendant. (Gillen v. Home Owner. oan Cor- 
poration, N. Y. Supreme Ct., App. Div.).. . 401,867. 


Burden of Proof.—In a suit brought to recover damages for 
injuries sustained when plaintiff fell on a stairway, the court 
reversed a judgment entered for defendant owner, holding 
that the charge of the trial judge improperly shifted from 
defendant to plaintiff the burden of establishing that the 
lights “became and remained extinguished without the 
knowledge and consent of said owner or his agent.” (Cum- 
mins v. Morningside Drive Corp., N. Y. Supreme Ct., App. 
Div.) .. . | 401,870. 


Unlighted Stairways.—Plaintiff brought an action to recover 
damages for personal injuries sustained, and alleged that 
defendant was negligent in failing to keep lighted a rear 
outside stairway in a three-family dwelling. The court 
reversed a judgment entered for plaintiff, holding that in 
the absence of statutory mandate, defendant was under no 
obligation to maintain lighting over the outside stairway 
where the accident occurred. (Flanagan v. Rosoff, N. Y. 
Supreme Ct., App. Div.). . .] 401,872. 


Tenant Injured.—In a suit brought against defendant landlord, 
plaintiffs, husband and wife, were denied a recovery for 
damages allegedly caused when plaintiff wife was injured 
while attempting to lower the upper sash of a window, the 
court holding that when the lessor does not agree to repair, 
and there is no fraud or concealment as to the safe condi- 
tion of the premises, the lessee takes the risk of safe occu- 
pancy. (Mani et al. v. E. Hugo Erickson, Inc., Minn. Supreme 
Ct.) . . .§ 401,876. 


Defective Condition of Leased Premises.—A judgment entered 
for plaintiff, in a suit brought to recover damages for in- 
juries sustained as the result of the defective condition of 
leased premises, was reversed on appeal because of error 
in the trial court’s charge to the jury. (Fox v. Ham, Tenn. 
Ct. of App.). . .§ 401,879. 


Repairs to Skylight—In a suit brought by plaintiff against 
defendants, landlord and tenant, to recover damages for 
injuries sustained when plaintiff fell while working on a 
skylight in a building owned by defendant landlord, the 
court affirmed judgment entered in favor of defendants. 
(Reinhard v. Lawrence Warehouse Co. et al., Calif. Dist. Ct. 
of App.). . .] 401,882. 


Theatre Patron Injured.—The finding of the trial court that a 
hazardous condition existed on a stairway in defendant's 
theatre was held to be correct and judgment was affirmed 
for plaintiff, a patron who was injured as the result of a fall 
on the stairway. (Falso v. Poli-New England Theatres, Inc., 
Conn. Supreme Ct. of Err.).. . 401,884. 


Malpractice of Physician—A verdict directed for defendant 
physician in a malpractice action was held to be erroneous, 
the court stating that the right of action for the death of 
plaintiff's decedent, resulting from a breach of contract to 
cure, was not barred by the statute of limitations. (Giam- 
boszi, Admr. v. Peters, Conn. Supreme Ct. of Err.) . . .f 401,885. 


Infant Burned in Street Fire—In a suit brought to recover 
damages caused when the infant plaintiff was burned in 
a street fire, the court held that the issues were properly 
submitted to the jury, who was justified in finding that 
the fire was started by a minor with the consent and 
approval of the adult defendants. (Ostrowski et al. v. Zol- 
mierowicz et al., N. J. Supreme Ct.). . . | 401,875. 


Pedestrian Struck by Bicycle.—In a suit brought by plaintiff 
to recover damages for injuries sustained as the result of 
being struck by a bicycle, operated by a boy who was 
wearing a uniform of defendant telegraph company, the 
court affirmed a judgment entered for plaintiff. (Western 
Union Telegraph Co. v. Gorman, Ala. Supreme Ct.) 

7 401,873. 


Child Struck by Street Car.—Where plaintiff's minor son was 
fatally injured as the result of being struck by defendant's 
street car when he attempted to cross a street at the same 
time the car started up after discharging passengers, the 
court affirmed a judgment for plaintiff. (Healy v. Market 
Street Railway Co. et al., Calif. Dist. Ct. of App.) . . . 7 401,881. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 105 


Attack by Dog.—Plaintiff, while walking in front of defend- 
ant’s premises, sustained injury when a St. Bernard dog, 
owned by defendant, rushed from his position in front of 
the steps of defendant’s house and leaped on plaintiff. The 
court dismissed the complaint, holding that in the absence 
of evidence that the dog had previously manifested vicious 
propensities, the question of defendant’s liability should not 
have been submitted to the jury. (Kennet v. Sossnitz, N. Y. 
Supreme Ct., App. Div.). . .] 401,869 


Contact with Live Wire.—Plaintiff sustained injuries as the 
result of coming in contact with a live electric wire while 
working as a mechanic’s helper in the plant of the corporate 
defendant. A judgment rendered against the individual 
defendant, who was doing the wiring in the plant, was 
affirmed on appeal, the court holding that the evidence 
would not warrant a holding that plaintiff was guilty of 
contributory negligence as a matter of law. (Brouk v. 
United Wood Heel Co., St. Louis Ct. of App., Mo.)... 
{ 401,874. 


Liability of Street Car Company.—In a suit brought by plain- 
tiff to recover damages for injuries sustained when one of 
the street cars operated by éclenions ran over and crushed 
one of his legs, the court reversed a judgment for defend- 
ant, holding that when instructions in direct conflict on a 
material factor have been given, the judgment must be 
reversed for it cannot be known whether the jury followed 
the correct or the incorrect instructions. (Gillette v. City 
and County of San Francisco et al., Calif. Dist. Ct. of App.) 
.. . 401,883. 


Overcrowding of Subway Platform.—A judgment entered for 
plaintiff, in a suit brought to recover damages for personal 
injuries alleged to have been sustained as the result of 
defendant’s negligence in allowing a subway platform to 
become overcrowded, was reversed on appeal, the court 
holding that it was against the weight of the evidence to 
find that defendant was negligent either in permitting dan- 
gerous overcrowding of the platform or that the motorman 
did not act with reasonable prudence to stop the train. 
(Cross v. Murray, Recr. of Interborough Rapid Transit Co., 
N. Y. Supreme Ct., App. Div.) . . .] 401,868. 


Railroad’s Liability—A judgment entered for plaintiff, who 
was injured as the result of being struck by defendant's 
train while walking along a street crossed by defendant’s 
tracks, was affirmed on appeal, the court holding that the 
issues presented in the case were purely questions of fact 
for the determination of the jury, whose verdict for plain- 
tiff was not to be disturbed. (Ryan v. The New York Cen- 
tral Railroad Co., N. Y. Supreme Ct., App. Div.). . .{ 401,871. 


Worker on Railroad Car Injured.—Where plaintiff sustained 
injuries while engaged in icing railway cars when one of 
defendant’s switch engines connected with a string of four 
cars standing at the icing platform, the court reversed a 
judgment entered for plaintiff, holding that an instruction 
as to the notice to be given when cars were to be moved, 
and an instruction as to the amount recoverable by plaintiff 
for loss of time were erroneous. (Nashville, Chattanooga 
St. Louis Railway v. Williams, Ky. Ct. of App.) .. .] 401,880. 


* LIFE x 


Burial Insurance.—Contracts whereby defendant agreed to 
assume the greater part of funeral expenses upon the death 
of the holder thereof were held to constitute contracts for 
insurance and defendant was enjoined from issuing them 
since it had not complied with the insurance laws of the 
state. (State of Tennessee ex rel. v. The Smith Funeral Serv- 
ice, Inc., Tenn. Supreme Ct.).. . 7 501,669. 


Payment of Dues by Employe.—An employe who was forced 
to discontinue work because of injuries sustained while 
engaged in her job was not deprived of insurance benefits 
by the failure of the employer to deduct from money due 
said employe, an amount for dues such as was the custom 
of the company. (Swift & Co. Employes Benefit Assn. v. 
Lemire, Tex. Ct. of Civ. App.). . .1 501,670. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Action on War Risk Policy Barred.—Where plaintiff failed to 
file a copy of his petition, seeking recovery under a policy 
of war risk insurance, with the clerk of the court prior to 
the expiration of the limitations periods, the order dismissing 
such petition was proper. (Genesee Valley Trust Co. v. 
United States of America, U. S. C. C. A., 2nd C.). . .$ 501,671. 


Renewal Commissions Forfeited—An agent was denied re- 
covery for renewal commissions on contracts procured by 
him and reinsured by defendant after the insolvency of 
the issuing company, said agent having entered into an 
agency contract with another company contrary to the 
provisions of his agreement for such commissions. (Lorch 
v. Kentucky Home Mutual Life Ins. Co., Ky. Ct. of App.) 
.. 501,672. 


Liability of Insurer Limited—Under the terms of the policy, 
the liability of the insurer was limited to one-half the 
benefits specified where the death of the insured was from 
heart disease, regardless of the time when such disease 
was contracted. (Lewis v. First Natl. Life Ins. Co., La. Ct. 
of App.)... 501,673. 


Disability Not Established.—Evidence showing that although 
the insured discontinued active participation in his business 
enterprises, he subsequently served in the state legislature 
and performed other administerial duties, was held insuffi- 
cient to show the nature of the claimed disability. (New 
York Life Ins. Co. v. Howard, Ga. Ct. of App.). . .] 501,674. 


Disability under Group Policy.—Court denied petition to re- 
hear an action based on certificate held under group policy, 
judgment below having been in favor of the beneficiary 
thereunder, the court having found that the insurer waived 
the required proof of disability from the time of termination 
of employment by its denial of liability on other grounds. 
(Provident Life & Accident Ins. Co. v. Caldwell, Tenn. Su- 
preme Ct.).. .] 501,678. 


Burden of Proving Exception.—In order to avoid liability for 
double indemnity, the insurer had the burden of proving, 
by a preponderance of the evidence, that the death of the 
insured resulted from one of the exceptions provided by 
wai v. Gulf Life Ins. Co., Ga. Ct. of App.) 
.. 501,675. 


Exemption from Liability for Double Indemnity.—A clause 
which exempted the insurer from liability for double in- 
demnity benefits in the event the death of the insured 
resulted in connection with a violation of law by him, 
relieved the insurer from the payment of that benefit where 
the insured’s death resulted when he was driving his car 
at an unlawful speed and while under the influence of 
intoxicating liquor. (National Life & Accident Ins. Co. v. 
Sutherland, Ga. Ct. of App.). . .] 501,676. 


Double Indemnity—Sufficiency of Evidence——Judgment in 
favor of the beneficiary in an action to recover the double 
indemnity benefits under a policy on the life of her brother 
was reversed because of the lack of evidence relative to 
the facts upon which plaintiff relied to establish her case. 
(Hill v. New York Life Ins. Co., Ill. App. Ct.)... 501,680. 


Right to Change Beneficiary—An applicant may assume that 
his policy reserves the right to change the beneficiary as 
was reserved in the application which was made a part of 
the policy and a subsequent change by the insured is effec- 
tive, although the policy itself did not reserve the — 
to change. (Castellina v. Vaughan, Exr., etc., W. Va. Su- 
preme Ct. of App.).. .[ 501,677. 


Reformation of Policy—Proof was held insufficient to war- 
rant reformation of policy so that instead of beneficiaries 
being joint, plaintiff beneficiary would be designated as 
primary beneficiary and respondent beneficiary as con- 
tingent. (Harper v. Kansas City Life Ins. Co. et al., Ala. 
Supreme Ct.).. .§ 501,679. 


spe ss Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Rival Claims to Proceeds—The husband of the insured was 
not entitled to share in the proceeds of a policy wherein 
another was named as beneficiary, the insured having pur- 
chased the policy prior to her marriage and ae, paid 
all premiums thereon from her separate earnings. (Pacific 
Mutual Life Ins. Co. v. Cleverdon et al.; Cleverdon v. Street, 
Calif. Supreme Ct.).. .] 501,681. 


Loan Charges on Single Premium Life Policy.—Minnesota 
statute limiting amount of loan charges on life policies was 
held to apply to single premium life as well as to annual 
ym policies. (John Hancock Mutual Life Ins. Co. v. 

etka, Minn. Supreme Ct.).. . f 501,682. 


*% AUTOMOBILE » 


Master and Servant.—Defendant tractor and equipment com- 
pany was held not liable for damages sustained by plaintiff 
in an automobile accident with one Gloyd, the court holding 
that the evidence failed to show that the relationship of 
master and servant existed between the company and Gloyd. 
(Houdek v. Gloyd et al.; Houdek, Admr, v. Same, Kan. Su- 
preme Ct.).. .§ 703,684. 


Agency Relationship.—The Independent Company was organ- 
ized to help retail ice dealers to escape the privilege tax 
on the business. Licenses on the retailers trucks and the 
business was carried on in the name of the company. It 
was held error to dismiss a suit against the company for 
damages resulting from the negligent operation of an ice 
truck, there being abundant evidence to create an agency 
relationship between the company and the retailer operating 
the truck. (McCoy v. Willis et al., Tenn. Supreme Ct.)... 
{ 703,686. 


Use of Offending Vehicle—Correcting an erroneous instruc- 
tion, the court charged that plaintiff had the burden of proof 
and that proof of ownership of the offending vehicle was 
not sufficient, but that it must also be proved that the 
vehicle was being used for and on business of defendant. 
The court held that, with the withdrawal of the incorrect 
instruction, the charge was sufficient. (Lunn v. Ealy, Tenn. 
Supreme Ct.).. .| 703,691. 


Sudden Emergency.—Plaintiff’s intestate was fatally injured 
when the driver of the automobile in which she was riding 
lost control of defendant's car in an attempt to avoid a 
collision with a coengnnny driven, approaching vehicle. 


The jury found, in effect by its verdict, that the driver 
had not acted imprudently in the emergency which con- 
fronted him and plaintift was denied recovery for the 
wrongful death. (Dahlstrom, Special Admr. v. Hurtig, Minn. 
Supreme Ct.).. .] 703,693. 


Municipality’s Liability —Plaintiffs, husband and wife, brought 
an action to recover damages for injuries to the wife and 
property damage sustained when a pumper, part of de- 
fendant city’s fire apparatus, collided with plaintiffs’ car. The 
court held that the evidence warranted the conclusion that 
the driver of the pumper acted in “reckless disregard of 
the safety of others.” Judgment for plaintiffs was affirmed. 
Cee et al. v. City of Pittsburgh et al., Pa. Superior Ct.) 


Minor Struck by Truck.—A four year old child was struck 
and killed by a truck licensed in the defendant partnership’s 
name. There were facts to support the jury’s conclusions 
that the truck driver was negligent and that he was an 
employee of the partnership, rather than an independent 
contractor, and the partnership was held answerable in 
damages for the child’s death. (Vansant, Sr., et al. v. Hol- 
brook’s Admr., Ky. Ct. of App.) . . .§ 703,695. 


Bridge Collapsing.—Upon reasonable evidence, the jury by 
its verdict found in effect that one of the passengers of a 
taxicab was killed and another was injured when the cab 
struck a vital part of the structure of the bridge, causing 
it to collapse. Defendant, being a common carrier, such 
findings were sufficient to justify a judgment against him. 
(Grigsby v. Smith, Admx.; Same v. Smith, Ky. Ct. of App.) 
.. .f 703,694. 


January 2, 1941 


Speed Approaching Intersection——A charge instructing that 
as a matter of law it is prima facie unlawful to drive a 
taxi cab at a speed in excess of 15 miles per hour when 
approaching an intersection where the view is obstructed 
was erroneous because it denied the jury the right to deter- 
mine negligence in view of conditions and traffic ones 
at the time and place of the accident involved. (Mobile Ca 
and Baggage Co., Inc. v. Akridge, Ala. Supreme Co.)... 
{ 703,699. 


Bus Passenger Injured.—After the reversal of a judgment in 
favor of plaintiffs for damages for injuries sustained by 
one of them in alighting from a bus, the Supreme Court 
granted a writ of error for the reason that the exception 
to the charge complained of was too general and vague 
to point out any error therein. (Beaumont City Lines, Inc. v. 
Mahoney et ux., Tex. Supreme Ct.).. .[ 703,700. 


Rear-End Collision.—Plaintiff’s parked truck was struck by an 
automobile. He recovered damages from the corporate 
defendant whom the jury felt had not overcome the prima 
facie case of responsibility arising from the fact of the 
registration of the offending vehicle in its name. The indi- 
vidual defendant who had control of the automobile was 
also held responsible upon evidence that he had permitted 
an unlicensed person to drive the car while intoxicated. 
(Leblane v. Pierce Motor Co.; Same v. Pierce, Mass. Su- 
preme Jud. Ct.).. .] 703,697. 


New and Independent Cause.—Plaintiff recovered for injuries 
sustained when the automobile in which she was riding 
as a guest was swerved into a guard rail in an effort to 
avoid striking defendant’s automobile which had stopped 
across the highway after striking a post. The negligence 
of the driver of the car in which plaintiff was riding, al- 
though a new and independent cause, was not the sole 
proximate cause of the accident. (Tippit v. Gohman, Tex. 
Ct. of Civ. App.) . . . 703,685. 


Automobile Occupant Injured.—Plaintiff was injured when 
the automobile in which he was riding struck an approach- 
ing vehicle, veered off the road and overturned in a field. 
Because of prejudicial conduct of plaintiff’s counsel and 
because two of the court’s instructions failed to adhere to 
the definition of gross negligence and wilful and wanton 
misconduct as laid down by the jurisdiction in which the 
accident occurred, the jury’s verdict against the chauffeur 
and the owner of the car could not be upheld. (Keehn v. 
Braubach et al., Ill. App. Ct.) . . . 703,689. 


Guest Injured at Railroad Crossing.—Plaintiff was denied re- 
covery from his host for injuries sustained when the auto- 
mobile in which he was riding collided with a train at a 
railroad crossing, the evidence indicating that the host was 
not guilty of gross negligence as defined by the Massachu- 
sets courts. (Duval v. Duval, Mass. Supreme Ct.)... 
1 703,696. 


Violation of Law.—In violation of law, defendant permitted 
one Metevier to drive an automobile while intoxicated and 
without a license. Since defendant owed the guests of 
Metevier no duty to exercise ordinary care, he could not 
be held responsible for injuries sustained by them as a 
result of the negligent operation of the car. (Theriault v. 
Pierce; Walsh v. Same, Mass. Supreme Jud. Ct.). . .] 703,698. 


Dangerous Railroad Crossing.—Plaintiff was injured at an 
unusually dangerous railroad crossing. Defendants knew 
of the extreme danger to the traveling public, but took 
no precautions to protect them. Their failure was con- 
sidered wilful and plaintiff was awarded punitive damages. 
(Mason v. Kurn et al., Trustees, St. Louis Ct. of App., Mo.) 
.. .§| 703,701. 


Parked Truck Struck by Train.—Plaintiff’s truck was parked 
on an angle with its front near defendant’s railroad tracks. 
The truck was struck by the footboard of a locomotive 
and the rear of the truck swung against and injured plain- 
tiff. There being substantial evidence to support a verdict 
in favor of plaintiff, the appeal court refused to disturb 
the trial court’s order granting a new trial after a verdict 
for defendant. (Little v. Manufacturers Railway Co., St. 
Louis Ct. of App., Mo.) . . .] 703,702. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Automobile Struck at Railroad Crossing.—Plaintiff had already 
driven his automobile onto the tracks at a railroad crossing, 
when he noted the approach of a train and, in an effort to 
clear the crossing, increased the speed of his automobile. 
His car was struck in the rear. Whether the train’s engi- 
neer exercised proper lookout under the circumstances and 
whether plaintiff was contributorily negligent were issues 
for the determination of the jury and the court erred in 
sustaining defendants’ demurrer to the petition. (Luke v. 
Powell, Jr. et al., Recrs., Ga. Ct. of App.). . . 703,704. 


Right of Way.—Plaintiff was injured when the automobile in 


which she was riding was struck, as it emerged from a 
driveway, by a truck. The jury’s verdict against the auto- 
mobile driver was upheld. Because the court, by its in- 
struction, imposed too great a duty upon the truck driver 
to anticipate the automobile driver’s conduct in driving 
out of the driveway, the verdict against said truck driver’s 
employer could not be upheld. (O’Brien v. Seaboard Freight 
Lines, Inc., et al., Conn. Supreme Ct. of Err.)...{ 703,705. 


“Dolly” Wheel Detached.—Plaintiff brought an action to re- 


cover damages for injuries sustained when the wheel of a 
“dolly” on defendant’s truck came off as the truck passed 
plaintiff. The court affirmed a judgment for defendant, 
holding that there is no liability on the part of the owner 
of an automobile where an outsider has been injured by a 
defective mechanism which was unknown to the owner and 
which would not have been disclosed by a reasonable in- 
spection. (White v. Pinney, d. b. a. Pinney Beverage Co. 
et al., Utah Supreme Ct.). . . | 703,706. 


Use and Maintenance of Bus.—Plaintiff, a prospective passen- 


ger was injured when a bus was allegedly stopped in a 
place of danger. It was held that, upon proof of negligent 
stopping of the bus in a place of danger, plaintiff would 


be entitled to the benefit of the bus company’s insurance 
policy, covering liability resulting from the use and main- 
tenance of the bus. (Forgion v. Travelers Ins. Co., N. Y. 
Supreme Ct., App. Div.) . . . J 703,688. 


Venue of Action against Foreign Corporation.—Plaintiffs, re- 


siding in the New Orleans Division of the Eastern Federal 
District, brought suit in the Baton Rouge Division against 
a foreign insurance company. Since the corporation had 
no residence in Louisiana, plaintiffs had no choice, under 
the law, but to bring suit in the district of their residence. 
It was not necessary that it be brought in the particular 
division of that district in which they resided. (Anderson 
et al. v. Standard Accident Ins. Co., U. S. Dist. Ct., E. D. 
of La.). . .J 703,703. 


Deputized Service Upon Additional Defendant.—In a suit 


brought by the occupants of an automobile which collided 
with defendant’s vehicle, defendant was denied the right 
to serve an automobile driver by deputation other than 
that where the suit was instituted because suit was not 
brought in the county where the accident occurred. (Hart- 
man et al. v. Donahue et al., Pa. Superior Ct.).. .§ 703,692. 


Directed Verdict—Had the jury returned a verdict holding 


defendant responsible for injuries sustained by a minor as 
the result of the operation of defendant’s automobile, it 
would have been the duty of the court to set it aside as 
unsupported by sufficient evidence and, therefore, the trial 
court’s direction of a verdict in favor of defendant was 
upheld on appeal. (Hardy, Jr. et al. v. Queensboro Gas & 
Electric Co., N. Y. Supreme Ct., App. Div.).. .| 703,687. 


Verdict Contrary to Law.—After a verdict against defendants 


on their counterclaim for damages resulting from an inter- 
section collision, it was held that a verdict of no cause of 
action on the parties of injured guests in the vehicle which 
collided with defendants’ was contrary to law. (Leland et al. 
v. Henderson et al., N. J. Supreme Ct.) . . .{ 703,690. 
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